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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

CHI ECHI, Judge: This case arises froma petition filed in
response to a notice of determ nation concerning collection

action(s) under section 6320 and/or 6330 (notice of determ na-

IAIl section references are to the Internal Revenue Code at
all relevant tines. Al Rule references are to the Tax Court
Rul es of Practice and Procedure.



tion).

We nust deci de whet her respondent may proceed with the
collection action as determned in the notice of determ nation
Wth respect to petitioner’s taxable year 2001. W hold that
respondent may proceed with that collection action. W nust also
deci de whether to grant respondent’s notion for a penalty under
section 6673. W shall deny that notion.

FI NDI NGS OF FACT

All of the facts have been stipulated by the parties and are
so found.?

Petitioner resided in Knightdale, North Carolina, at the
time he filed the petition in this case.

Petitioner and Victoria L. Lane (Ms. Lane), his spouse,
tinmely filed Form 1040A, U.S. Individual Income Tax Return (Form
1040A for 2001), for the taxable year 2001. |In Form 1040A for
2001, petitioner and Ms. Lane reported total inconme of $38, 456,

t axabl e i ncome of $18,031, total Federal inconme tax (tax) of
$2,704, and tax w thheld of $651.62 and cl ai med an over paynent of
$651. 62 and a refund of the same anobunt. They did not remt any
paynment with Form 1040A for 2001.

Petitioner handwote the follow ng near the line in Form
1040A for 2001 on which he and Ms. Lane reported tax w thheld of

$651.62: “This noney withheld despite protest! See attached

2Thi s case was submtted pursuant to Rule 122.
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letter.” The letter attached to Form 1040A for 2001 was si gned
by petitioner and asserted:

Several years ago | becane aware of the inmmora
activities that our governnment was involved in with ny
tax dollars. At that time | adjusted ny life style so
that I would not owe and taxes and therefore not be
supporting this activity. However, |ast year | found
it necessary to take a ‘normal’ job and thus have had
to file the enclosed return this year. | have re-
guested on the return that all noney collected through
payrol | deductions be returned. As |long as one child
is murdered in the wonb with tax dollars, or one young
person is being taught premarital sex of OK in school
or one famly is being broken up for easy wel fare noney
or any of the other inappropriate ways the governnent
is encouraging sin, then I'’mafraid that | can not
contribute. As | see it our laws allow for people of
faith (i.e. the Am sh and the Mennonite) to be exenpt
fromtaxes on noral grounds and so | claimthese exenp-
tions. |[Reproduced literally.]

In determining the taxable incone of $18,031 reported in
Form 1040A for 2001, petitioner and Ms. Lane clai med dependency
exenptions for their sons Caleb C. Lane (Cal eb) and Joshua D
Lane (Joshua), both of whomwere at all relevant tines citizens
and residents of the United States. |In claimng such exenptions,
petitioner and Ms. Lane stated “NONE” after each son’s nane in
t he space provided in Form 1040A for 2001 for “Dependent’s soci al
security nunber”.

Respondent sunmarily disall owed the personal exenptions
clainmed for Caleb and Joshua in Form 1040A for 2001, thereby
increasing (1) the taxable income shown in that formfrom $18, 031
to $23,831 and (2) the total tax shown in that formfrom $2, 704

to $3,574. Respondent allowed a rate reduction credit of $600,
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t her eby decreasing the tax of $3,574 to $2, 974.

On May 27, 2002, respondent assessed petitioner’s® tax of
$2,974 for 2001, as well as interest as provided by |aw on the
amount of such unpaid tax.* Respondent also summarily determ ned
that petitioner is liable for 2001 for the addition to tax under
section 6651(a)(2). (W shall refer to any unpaid assessed
anounts with respect to petitioner’s taxable year 2001, as well
as interest as provided by | aw accrued after May 27, 2002, as
petitioner’s unpaid liability for 2001.)

Respondent issued to petitioner the notice and demand for
paynment required by section 6303(a) with respect to petitioner’s
unpaid liability for 2001.

On June 26, 2003, respondent sent petitioner a final notice
of intent to |levy and notice of your right to a hearing (notice
of intent to levy) with respect to petitioner’s unpaid liability
for 2001.

On July 21, 2003, in response to the notice of intent to
| evy, petitioner filed Form 12153, Request for a Collection Due
Process Hearing, and requested a hearing with respondent’s

Appeal s Ofice (Appeals Ofice).

5Ms. Lane is not a petitioner in the instant case. Herein-
after, we shall refer only to petitioner.

“‘Respondent credited tax withheld of $651.62 agai nst peti -
tioner’s tax of $2,974 for 2001, thereby resulting in an unpaid
bal ance of tax of $2,322. 38.
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On Novenber 24, 2003, a settlenent officer with the Appeals
Ofice held a hearing with petitioner with respect to the notice
of intent to levy. During that hearing, petitioner continued to
obj ect on religious and noral grounds to paying tax.

On April 27, 2004, petitioner sent a letter (petitioner’s
April 27, 2004 letter) to the Internal Revenue Service (IRS) in
Atlanta, Georgia. That letter stated in pertinent part:

For the last 3 years | have requested that all of ny

wi t hhol di ngs be returned on religious and noral
grounds. Even though |I have cited exanpl es of groups
that claimthis type of exenption you continue to deny
it and at the sane tinme refuse to provide 1 code refer-
ence to back up your claimthat everyone nust pay. To
date you are still holding $1700 of ny noney.

Encl osed you will find nmy 2003 return, including
sonme of the docunentation of ny deductions which you
have questioned in the past. Also, you will find
anmended returns for 2002 & 2001. It cane to ny atten-
tion this year that the Child Tax Credit on line 49 did
not refer to the Earned Incone Credit as | had thought.
It’s one of my |ong-standing opinions that our tax
systemitself is imobral and fraudulent since it’s
i npossi ble for anyone to know that they’ ve paid the
right anount. This error has proved ny point, espe-
cially since you were trying to collect $503. 33 even
t hough you owe ne $421. 17.

As | see it the 2001 return shows | owe $859, but
the 2002 & 2003 returns | eave $1629 in unclai ned cred-
its. Thus leaving nore than enough to cover the debt
and still restore the $652 paid in 2001. Add the $421
(2002) and $621 (2003) and you owe ne $1700. This
won’t settle our dispute over our religious exenption
issue but it will nean that none of ny noney has gone
to fund abortions, and that is good enough for nme now

Petitioner enclosed with petitioner’s April 27, 2004 letter

to the IRS Form 1040X, Anended U.S. Individual |Incone Tax Return
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(Form 1040X for 2001), that he had prepared for his taxable year
2001. In Form 1040X for 2001, petitioner clainmed child tax
credits of $1,200 for his sons Cal eb and Joshua.

On August 10, 2004, the Appeals Ofice mailed to petitioner
a notice of determnation. The notice of determ nation stated in
pertinent part:

Summary of Deternination

The intent to | evy, as proposed by the Internal Revenue
Service inits letter to you dated June 26, 2003, is
sust ai ned.

An attachnment to the notice of determnation stated in pertinent
part:

Summary and Recommendati on

* * * * * * *

The issue is whether you have a valid challenge to the
appropriateness of the notice of intent to | evy by the
I nternal Revenue Service. After conducting a hearing
and taking into account your record of conpliance, it

is ny recomendation that the intent to | evy be sus-

t ai ned.

Brief H story

The liability for the above identified tax period

[ 2001] results fromunder w thhol ding and insufficient
estimated tax paynents. In addition to the unpaid
income tax liability, a portion of the bal ance due is
conposed of the statutory additions of the |ate paynent
penalty and interest. Your tax problens have conti nued
to accumnul ate because, it has been determ ned that you
have not filed incone tax returns for the years 1997,
1998, 1999, 2000, and 2002.

* * * * * * *



Di scussi on and Anal ysi s
1. Verification of Legal and Procedural Requirenents

You and your spouse tinely filed your 2001 incone tax
return on April 15, 2002. Incone tax in the amount of
$2,974.00 was assessed for the 2001 tax period under

I nt ernal Revenue Code Section 6201. Prepaynent credits
fromfederal wthholding taxes in the amount of $651.62
were credited to your account.

* * * * * * *

A review of the transcript and adm nistrative file
confirms that the taxes were assessed and Notice and
Demand was nmailed to your |ast known address within 60
days of the assessnment. The record shows that you did
not pay the liability within ten days after receipt of
Noti ce and Demand.

* * * * * * *

Al'l | egal and procedural requirements for the proposed
| evy have been sati sfied.

2. Issues Raised by You

At the tinme of the hearing with the Appeals Oficer,
you indicated that although you have no objections to
filing a federal income tax return, you do object to
payi ng federal incone taxes based on religious grounds.
You indicated that your own religious beliefs prevent
you from payi ng federal taxes. You also objected to

t he paynent of taxes based on the governnent’s use of
taxes to fund certain governnent prograns that you
object to. Appeals does not have legal jurisdiction to
consider religious objections to the paynent of taxes.

Wth regards to the unfiled tax returns for the years
1997, 1998, 1999, 2000 and 2002, you indicated that you
were not required to file income tax returns for these
peri ods because you believed that you failed to earn
enough incone to file a tax return. Information to
support your belief was not provided.

No ot her issues, including possible collection alterna-
tives to the proposed | evy action, were raised by you.
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3. Balancing Efficient Collection Actions with Con-
cerns Over the Intrusiveness of the Proposed Collection
Action

Since you have not raised a valid challenge to the
appropri ateness of the proposed | evy, and since you are
unw I ling to pay the assessnent voluntarily, our judg-
ment is that the |levy action as proposed by conpliance
bal ances the Service's need for efficient collection

W th your concerns over the intrusiveness of that
action. Levy action may be taken consistent with the
prior notice requirenents of IRC Section 6331 to the
extent that this liability remai ns unpai d.

On March 1, 2005, petitioner sent a letter (petitioner’s
March 1, 2005 letter) to respondent’s counsel in the instant case
(respondent’s counsel). Petitioner’s March 1, 2005 letter stated
in pertinent part:

As | see it we have two separate points to dea
with. The first, is my claimto an exenption from
taxes for noral and religious grounds simlar to the
exenption granted the Ami sh and other groups. To date
no one fromthe IRS has provided nme with any | aw prov-
ing that this exenption is not all owed.

The second issue is in regard to the return
filed, so as not to be charged with ‘failure to file’
while awaiting a resolution to the first issue and al so
to show the amount of withheld taxes | was asking to be
returned. This is the area that the I RS has chosen to
focus on. Here we have only two areas of contention.
The first is ny choice to file Head of Household (I
have previously submtted a full explanation for ny
reasoning for this), your answer of “you can’'t do
that!” is inadequate to resolve this matter and was
typical of the Bulwarian attitude that has brought us
to this point. Finally, is the point of Social Secu-
rity Nunbers (SSN) for ny children. Thank you for the
case opinions you provided on this point. These fi-
nally give us a place to build a discussion.

You insisted that these cases proved that | needed
SSN' s but these cases actually refer to Taxpayer |den-
tification Nunmbers (TIN. | find it especially inter-



-9 -

esting in the MIler decision that the Judge recognizes
‘. their claimwas cogni zabl e under the Religi ous
Freedom Restoration Act . . .” So without having to
get into a long discussion of why I don’'t want to get
my children into that fraudul ent system at |east ny
right to stay out is confirned. This sane Judge goes
on to support the IRS s need for the TIN (not the SSN)
for it’s work. If the SSN, which is provided by the
Social Security Adm nistration were the only nunber
available I'd say you had ne over a barrel, but since
the RS also issues TIN s there remains an option. |
saw at least six TIN categories listed on the IRS
website. | saw none that seened to fit ny requirenments
but once the IRS offers the first alternative to a SSN
the 14th Amendnent kicks in and protects ny right to
chose that option. Therefore |I picked the formthat
seened closest to ny needs and have included it for
your subm ssion. As a representative of the IRS you
shoul d be able to expedite the issuance of these num
bers and thus get this issue off the courts table.
Please let ne know if a different formor original
docunents are needed.

Petitioner provided to respondent’s counsel with peti-
tioner’s March 1, 2005 |etter two altered Forms W7, Application
for I RS Individual Taxpayer Identification Nunmber (Form W7),
that petitioner had prepared on behalf of his sons Cal eb and
Joshua, respectively. At all relevant tines, FormW7 was to be
used “by individuals who are not U S. citizens or pernmanent
residents.” The alterations that petitioner nmade to those
respective Forns W7 included crossing out (1) the word “Individ-
ual” in the nane of that formand (2) the word “foreign” that
appeared in that formwhere the applicant was to provi de such
applicant’s “forei gn address”.

On March 31, 2005, respondent’s counsel sent a letter

(respondent’s counsel’s March 31, 2005 letter) to petitioner with
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respect to the instant case. That letter stated in pertinent
part:

This is in response to the issues you raised at
our recent conference and in your letter dated March 1
2005.

* * * * * * *

Taxpayer ldentification Nunber

As you know, the IRS disallowed the dependency
exenptions you clained for your two children on your
2001 return. You take the position that these exenp-
tions should be allowed, and that, in addition, you
should be allowed to claimthe child tax credit pro-
vided by | .R C. 8 24. During our conference, the
undersi gned correctly infornmed you that no such exenp-
tions or credit could be allowed unl ess you obtained
soci al security nunmbers (“SSN'), for your children and
provi ded those SSN to the IRS. You refuse to obtain or
provi de such SSN

| . R C. 8§ 151(e) provides that no dependency exenp-
tionis allowable “wth respect to any individual
unl ess the TIN of such individual is included on the
return claimng the exenption.” See |I.R C 8§
7701(a)(41) (defining “TIN as “the identifying nunber
assigned to a person under section 6109"). Simlarly,
|. R C. 8 24(e) disallows any child tax credit “with
respect to any qualifying child unless the taxpayer
i ncl udes the nanme and taxpayer identification nunber of
such qualifying child on the return of tax for the
t axabl e year.”

In your March 1, 2005, letter, you take the posi-
tion that the TIN required by the above statutes need
not be an SSN, and can be a TIN assigned by the |IRS.
Wth that letter, you included two altered IRS Forns W
7 (Application for IRS Individual Taxpayer ldentifica-
tion Nunber) requesting that the IRS assign TIN to your
children. You altered these Forns W7 by marki ng
t hrough both the word “Individual” in the caption, and
the words “resident alien” beside “Dependent of U S.
citizen” beside block d. found in the “Reason you are
submtting Form W7” section. Your |legal position
concerning the use of EIN other than SSN is incorrect.
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|. R C. 8 6109(d) provides as foll ows:
Use of social security account nunber

The social security nunber issued to an indi-
vi dual for purposes of section 205(c)(2)(A) of the
Soci al Security Act shall, except as otherw se
speci fied under regul ations of the Secretary, be
used as the identifying nunber for such individual
for purposes of this title [Title 26, the Internal
Revenue Code].

An individual thus may use a TIN other than an SSN
only when such use is expressly authorized by the
treasury regul ations. Under those regul ations, only
three types of TIN are used to identify individual
persons (who are not al so enployers): “Social security
nunbers, | RS individual taxpayer identification num
bers, and I RS adoption taxpayer identification num
bers.” Treas. Reg. 8§ 301.6109-1(a)(1)(ii). An IRS
i ndi vi dual taxpayer identification nunber (or “ITIN)
generally is assigned only to a nonresident alien, but
in some cases, nmay be assigned to a resident alien.

See Treas. Reg. 8 301.6109-1(g)(iii). Both of your
children are citizens and residents of the United
States, and therefore are ineligible for an ITIN. You
apparently concede as nuch by the manner in which you
altered each FormW?7. W note that Form W7 expressly
states “Do not submt this formif you have, or are
eligible to obtain, a U.S. Social security nunber
(SSN'). As U. S citizens and residents, your children
plainly are legally eligible to obtain SSN.

Because your children have not been placed for
adoption, they are also ineligible for an I RS adoption
taxpayer identification nunber. See Treas. Reg.

§ 301.6109-3. Thus, under |I.R C. 8 6109(d) and the
appl i cabl e regul ati ons, SSN are the only possible EIN
for your children. The IRS has no |l egal authority to
assign your children EIN, and accordingly wll take no
action on the altered Forns W7 you sent to this of-
fice. The IRS also cannot waive the EIN requirenments
of sections 151(e) and 24(e). In sum your refusal to
provi de SSN for your children to the IRS bars you from
cl ai m ng dependency exenptions or a child tax credit
for your children.

* * * * * * *



Motion for Damages

In our previous letter to you dated January 11,
2005, we cautioned you that if you continued to assert
frivol ous argunments, our office would file a notion
asking the Court to inpose damages under |.R C. § 6673.
Encl osed is a copy of a recent court opinion, Kilgore
v. Comm ssioner, T.C Meno. 2005-24 (filed February 15,
2005). Kilgore is a collection due process case in
whi ch the Tax Court granted the IRS s notion for dam
ages under section 6673, and ordered that taxpayer to
pay the United States a penalty of $10,000. Qur office
is affording you one final opportunity to concede your
case, and thereby avoid a possible award of substanti al
damages under section 6673. W urge you to read the
Kil gore decision carefully before deciding howto
proceed in your case. |If you advise us, in witing, by
April 15, 2005, that you are concedi hg your case, we
will mail you an appropriate proposed Decision for the
parties to sign and file with the Tax Court. O her-

Wi se, we will proceed to prepare your case for trial
and will, at trial, file a notion seeking damages.

OPI NI ON
A taxpayer may raise challenges to the existence or the
anmount of the taxpayer’s underlying tax liability if the taxpayer
did not receive a notice of deficiency or did not otherw se have
an opportunity to dispute the tax liability, sec. 6330(c)(2)(B)
including the tax liability reported in the return that such

t axpayer filed, Montgonery v. Conm ssioner, 122 T.C 1 (2004).

Respondent did not issue a notice of deficiency with respect
to petitioner’s taxable year 2001. Nor did petitioner otherw se
have an opportunity to dispute his alleged tax liability for that
year. W shall review respondent’s determ nati on de novo. Boyd

v. Comm ssioner, 117 T.C. 127, 131 (2001); Landry v. Comm s-
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sioner, 116 T.C. 60, 62 (2001).

Respondent summarily disall owed the dependency exenptions
clainmed for petitioner’s two sons in Form 1040A for 2001. That
was because (1) section 151(e) provides that no dependency
exenption is allowable “Wwth respect to any individual unless the
TIN of such individual is included on the return claimng the
exenption”, and (2) Form 1040A for 2001 that petitioner filed
stated “NONE’ after the nanme of each of petitioner’s sons in the
space provided in that formfor “Dependent’s social security
nunber”. Respondent assessed the tax for petitioner’s taxable
year 2001 resulting from (1) respondent’s disall owance of the
personal exenptions clainmed in Form 1040A for 2001 for peti-
tioner’s sons and (2) respondent’s allowance of a $600 rate
reduction credit. Respondent’s assessnent of that tax was proper
under section 6213(b)(1) and (g)(2)(H).°> That is because such
assessnent arose out of a “mathematical or clerical error”. See
sec. 6213(b) (1), (g9)(2)(H

The definition of the term“mathematical or clerical error”
i ncludes “an om ssion of a correct TIN required under * * *
section 151 (relating to all owance of deductions for personal
exenptions)”. Sec. 6213(g)(2)(H. The term“TIN means “the

i dentifying nunber assigned to a person under section 6109."

SRespondent’s summary determ nation that petitioner is
liable for 2001 for the addition to tax under sec. 6651(a)(2)
al so was proper. See secs. 6665, 6213(b).



Sec. 7701(a)(41).

Section 6109(d) provides:

SEC. 61009. | DENTI FYI NG NUVBERS.

(d) Use of Social Security Account Nunber. --

The social security account nunber issued to an indi-

vidual for purposes of section 205(c)(2)(A) of the

Social Security Act shall, except as shall otherw se be

speci fied under regul ations of the Secretary, be used

as the identifying nunber for such individual for

purposes of this title [26, U S. Code, i.e., the Inter-

nal Revenue Code].

The regul ati ons under section 6109 provide that an individ-
ual who is not an enployer and who is required to furnish a TIN
must use a Social Security nunber unless the individual is not
eligible to obtain a Social Security nunber. See sec. 301.6109-
1(a)(1)(ii)(A) and (B), Proced. & Adm n. Regs. Those regul ations
further provide that “Any individual who is duly assigned a
soci al security nunber or who is entitled to a social security
nunmber will not be issued an IRS individual taxpayer identifica-

tion nunber.”® Sec. 301.6109-1(d)(4), Proced. & Adm n. Regs. An

6Anot her type of TINis an | RS adoption taxpayer identifica-
tion nunber. Sec. 301.6109-1(a)(1)(i), Proced. & Adm n. Regs.
The term “I RS adoption taxpayer identification nunber” is defined
as

a tenporary taxpayer identifying nunber assigned by the

I nternal Revenue Service (IRS) to a child (other than an

alien individual as defined in 8§ 301.6109-1(d)(3)(i))

who has been placed, by an authorized pl acenent agency,

in the household of a prospective adoptive parent for

| egal adoption. An ATIN [IRS adoption taxpayer identi-

fication nunber] is assigned to the child upon applica-

tion for use in connection with filing requirenents

under the Internal Revenue Code and the regul ations
(continued. . .)
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| RS i ndi vidual taxpayer identification nunber is generally
identified in the records and database of the IRS as a nunber
bel onging to a nonresident alien individual.” Sec. 301.6109-
1(g9)(1)(iii), Proced. & Adm n. Regs. During the year at issue,
each of petitioner’s sons was a citizen and resident of the
United States.

We hold that, in order for petitioner to be entitled for the
t axabl e year 2001 to a personal exenption under section 151, see
sec. 151(a), (c), (e), and a child tax credit under section 24,
see sec. 24(a), (c), (e), for each of his sons, each of those
sons nust have, and petitioner nmust provide to the IRS, a Soci al
Security nunber. On the instant record, we find that neither of
petitioner’s sons has a Social Security nunmber and that peti-
tioner failed to provide such a nunber for each such son to the
| RS.

On the record before us, we hold that for the taxable year

5C...continued)
t hereunder. * * *

Sec. 301.6109-3(a)(1l), Proced. & Adm n. Regs.

The record does not establish that petitioner’s sons have
ever been placed for adoption.

I'n the event that the IRS were to deternmne at the tine an
i ndi vi dual applies for an IRS individual taxpayer identification
nunber, or thereafter, that such individual is not a nonresident
alien individual, the IRS may require such individual to apply
for a Social Security nunber. Sec. 301.6109-1(g)(1)(iii),
Proced. & Adm n. Regs.
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2001 petitioner is not entitled to a personal exenption or a
child tax credit for either of his two sons. W further hold
that petitioner’s refusal, apparently on noral or religious
grounds, to obtain fromthe Social Security Admnistration and to
provide to the IRS a Social Security nunber for each of his sons
does not excuse himfromthe requirenents of sections 151(e) and

24(e) for the taxable year 2001. See MIler v. Conm ssioner, 114

T.C. 511 (2000).

Based upon our exam nation of the entire record before us,
we find that respondent may proceed wth the collection action as
determined in the notice of determnation wth respect to peti-
tioner’s unpaid liability for 2001.

We turn now to respondent’s notion for a penalty under
section 6673 (respondent’s notion). Section 6673(a)(1) autho-
rizes the Court to require a taxpayer to pay the United States a
penalty in an anmount not to exceed $25, 000 whenever it appears to
the Court, inter alia, that a proceeding before it was instituted
or maintained primarily for delay, sec. 6673(a)(1)(A), or that
the taxpayer’s position in such proceeding is frivol ous or
groundl ess, sec. 6673(a)(1)(B)

Al t hough we shall not inpose a penalty under section
6673(a) (1) on petitioner in the instant case, we caution himthat
he may be subject to such a penalty if in the future he insti-

tutes or maintains a proceeding in this Court primarily for delay
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and/or his position in any such proceeding is frivol ous or

groundl ess. See Abrans v. Conm ssioner, 82 T.C. 403, 409-413

(1984); White v. Comm ssioner, 72 T.C 1126, 1135-1136 (1979).

We have considered all of the contentions, argunents, and
requests of petitioner that are not discussed herein, and we find
themto be without nerit and/or irrel evant.

To reflect the foregoing,

An order denyi ng respondent’s

notion for penalty under section

6673 and deci sion for respondent

will be entered.




